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CHAPTER ONE

Overview

Bayham is a rural municipality in southwestern
Ontario. It lies south of Tillsonburg on the eastern
edge of Elgin County. Roads trace a grid across
orchards and farmland that extend down to Lake
Erie.

Jane Doe' lived alone on one of those roads.
Her house was surrounded by fields, orchards
and a ravine that dipped deep into the landscape;
across the road stood a forest. Her closest
neighbour was 240 metres away, approximately
one city block.

At about 9 p.m. on October 19, 2013, she
stepped onto her porch to have a cigarette. It was
a cool autumn evening, clear after the rain earlier
in the day. She sat down on a lawn chair as she lit
her cigarette.

Suddenly, a gloved hand grabbed her from

behind, covering her mouth. When she tried to
stand up and turn toward her attacker, he spun
her around and thrust a large knife in front of
her face. She continued to struggle, putting her
cigarette out on his chest. She was able to see
that her attacker was a black man wearing a
hoodie pulled low over his eyes. He pushed her
and she fell backward, striking her head against
the brick wall of the house. Then he threw her to
the ground and dragged her into the house.
Inside, the attacker shoved Ms. Doe to
the floor on her stomach. As she continued to
struggle, he straddled her, pulled her head back,
wrapped a cloth around her neck and started
to strangle her. She was choking, so she told
him she would stop fighting. He blindfolded her
and tied her wrists. He told her he had come to

" There is a court-imposed publication ban to protect the victim’s identity.
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murder her, but instead was going to rape her. He
then sexually assaulted her. He was in her home
for about 45 minutes. Before leaving, he removed
the original restraints from her wrists, gagged

her and used rope to tie her hands and feet. He
threatened to murder her if she called the police.

After Ms. Doe’s attacker left, she was able
to free herself from the restraints. She locked
the front door, shut off the inside lights and sat
on the floor. She was undoubtedly traumatized.
Eventually, she telephoned a girlfriend, and then
her ex-boyfriend. They came to the house and
encouraged her to report the attack to the police.

The next afternoon, October 20, 2013, she
reported the crime to the Ontario Provincial Police
(OPP) over the phone. She provided a description
of her attacker to the dispatcher: “| do know that
he was one of the migrant workers they bring in to
do the crops. He had a hoodie on pulled over his
head. He had gloves on. ...l would not be able to
identify him, no. ...l watch these guys go up and
down my road all the time this time of year. | know
it was one of them. He was a black guy. I'm not
sure if they’re from Jamaica. There was an accent
for sure. I'm guessing Jamaican....l live here
alone and | know the guy, he sees me all the time
sitting on my front porch and he knows I'm here
alone.”

Constables Nelson and Snedden were
dispatched to the victim’s home. They were joined
by Detective Constable Nolan, who was assigned
as the primary investigator. Detective Staff
Sergeant Raffay was the investigation’s major
case manager.

When the police arrived, Jane Doe again
described her attacker. She told them that
although she was blindfolded for much of the
attack, she could still see from under the bottom
of the blindfold. Her attacker was wearing a grey

hoodie pulled down over his eyes, blue-green
gloves with a rubbery coating and dark cotton
work pants. He was between 510" and 6' tall,
muscular and possibly in his mid to late 20s.
He was black, fairly dark, with no facial hair and
had a low voice with a heavy accent, which she
thought to be Jamaican.

An intensive search for Jane Doe’s attacker
followed. That search is documented in the
Report that follows. Ultimately, the OPP arrested
Henry Cooper, a migrant worker from Trinidad. He
pleaded guilty to sexual assault with a weapon,
forcible confinement and uttering death threats.
He was sentenced to seven years in prison.

Although the police investigation resulted in
the successful arrest and prosecution of Henry
Cooper, questions were raised about how the
investigation had been conducted. Police decided
that DNA samples would be taken from each of
the many migrant workers in the vicinity. This
investigative tool is known in Canada as a “DNA
canvass.” The fact that it targeted only migrant
workers of colour raises important questions
about whether the police were engaged in
racial profiling, discriminatory practices and/
or perpetuating stereotypes about the targeted
community.

When the DNA canvass was being conducted,
the police did not have reasonable grounds to
believe that a particular migrant worker was
the attacker. Accordingly, DNA samples could
only be legally obtained directly from donors
with their informed and voluntary consents.
Important questions were raised about whether
the consents obtained were truly informed and
voluntary, particularly given the vulnerability of the
migrant worker community. Concerns were also
expressed about the retention and potential future
use of DNA samples taken from workers who

2 In the United States, it is more commonly referred to as a “DNA sweep.” For convenience, | have used the term “DNA canvass or canvassing”

throughout this Report, unless referring to the American experience.



had no connection to the crime. These and other
concerns were reflected in the complaint filed
with the Office of the Independent Police Director
(OIPRD), and in submissions from various
stakeholders in support of the complaint.

In my view, these important questions were
best addressed through a systemic review of OPP
policies, procedures, standards and practices
for conducting DNA canvasses and obtaining
DNA on consent from vulnerable groups during
criminal investigations.® Section 57 of the Police
Services Act gives the Independent Police Review
Director the power to examine and review issues
of a systemic nature that may give rise to public
complaints, and make recommendations to the
Minister of Community Safety and Correctional
Services (MCSCS), the Attorney General, chiefs
of police, police services boards and any other
body. A systemic review is not designed to find
individual misconduct, but to identify and address
larger issues of systemic importance.

In conducting this review, the OIPRD
examined the public complaint that was filed
and interviewed 10 officers involved in the
investigation, as well as civilian witnesses,
including 32 of the migrant workers. We reviewed
officers’ notes and statements, minutes of
meetings, occurrence reports, audio and video
recordings of interviews, completed consent
forms and questionnaires, photographs, forensic
evidence, OPP policies, procedures, practices
and training materials. We requested and
received extremely helpful submissions from
stakeholders and members of the public. We
examined relevant jurisprudence and literature
from inside and outside Canada. We also
conducted a roundtable to obtain feedback
from a number of stakeholders on potential
recommendations for change.

Casting the Net
A Review of Ontario Provincial Police Practices for DNA Canvasses

SUMMARY OF FINDINGS

For the reasons reflected in this Report, | am
satisfied that the OPP investigation was not
motivated by racial prejudice, as alleged in the
complaint to the OIPRD.

The police were investigating a violent sex
assault. A sexual predator remained at large.
Based on the victim’s description of her attacker,
the frequent use of the road in front of her home
by local migrant workers, and the demographics
in this rural community, the police had ample
grounds to believe that the perpetrator was
one of the local migrant workers of colour. The
attacker had potentially left his DNA at the
scene of the crime. He had also brought items
to the crime scene that might contain his DNA.
There were significant time constraints on the
investigation. The majority of the migrant workers
were scheduled to leave Canada and return to
their home countries in short order. Some had
already departed. In the circumstances, the police
decided that a DNA canvass of local migrant
workers would be an important investigative tool.
| take no issue with that decision. Indeed, the
decision to conduct the DNA canvass enabled the
police to focus on, and ultimately apprehend,
the perpetrator.

However, the DNA canvass in this case was
designed to obtain DNA from every migrant
worker of colour, regardless of his age, height,
weight, the presence or absence of facial hair or
other defining characteristics. | recognize that,
in some respects, Ms. Doe’s description lacked
detail. The composite drawing prepared by the
police may or may not have closely resembled
the attacker. As well, the inherent frailties of
eyewitness descriptions meant that investigators
could reasonably assume that features of Ms.
Doe’s description might not be accurate. That

3 The Terms of Reference are reproduced in Appendix A to this Report.
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being said, the migrant workers were treated as
potential persons of interest and asked to provide
their DNA to the authorities when a number of
them could not have met even the most generous
interpretation of Ms. Doe’s description.

Investigators maintained that the breadth
of DNA canvassing was appropriate since the
perpetrator left items (shoelaces and a strip of
clothing) at the crime scene. These items might
conceivably have been taken or borrowed by the
perpetrator from other migrant workers, whose
DNA on these items might have indirectly led to
discovery of the perpetrator.

In my view, this rationale did not provide
sufficient justification for the decision to seek
DNA samples from every local migrant worker of
colour, regardless of his physical characteristics.
While | am satisfied that, in the particular
circumstances of this case, the overly broad
DNA canvassing was not based on stereotypical
assumptions about migrant workers or persons of
colour, it is perfectly understandable why it would
have been perceived as such by members of
the community and public interest organizations.
Regardless of a lack of intent or motivation to
discriminate, the nature and scope of the DNA
canvassing could reasonably be expected to
have an impact on the migrant workers’ sense of
vulnerability, lack of security and fairness. It could
also send the wrong message to others in the
local community about how migrant workers, as
a group, should be regarded. Conversely, a more
focused DNA canvass, together with additional
measures discussed in this Report, could have
alleviated or reduced concerns about racial
profiling.

| also conclude that the investigation failed
to recognize the particular vulnerabilities of the
migrant worker community targeted by the DNA
canvass and how those vulnerabilities were
relevant to whether the consents obtained were

truly informed and voluntary. The role played by
the farm owners and their staff also contributed
to concerns about whether all of the consents
obtained were truly voluntary. In fairness, the
OPP took significant steps to attempt to ensure
that consents were informed and voluntary. My
recommendations address how the police can
better recognize the particular vulnerabilities

at play, so as to negate perceived and actual
racial profiling or stereotypical thinking while
not compromising the effectiveness of their
investigations.

Finally, the authorities were obligated in law to
destroy the DNA samples of individuals cleared
in the investigation. The Centre of Forensic
Sciences (CFS) and the OPP did this in a timely
way. However, this will be news to a number of
the migrant workers, who did not understand
that their DNA samples would be or had been
destroyed. | conclude that the OPP could have
taken additional steps to explain the destruction
process to individuals asked to provide DNA
samples as well as the fact that their samples
would not be used to investigate other crimes.
Most importantly, it would have been preferable
if the police had taken steps to notify the migrant
workers in a timely way, to the extent practicable,
that their DNA samples were about to be or had
been destroyed.

The OPP has no specific policy that governs
how and when DNA canvasses are to be
conducted. In my view, such a policy should be
created by the OPP and similarly situated police
services in Ontario to identify and ensure best
practices and compliance with the law. This
Report provides guidance on the contents of such
a policy. It also makes recommendations for best
practices to be adopted to ensure that any future
DNA canvasses do not result in a repetition of the
concerns identified in this Report.

Policing relies heavily on public acceptance



and a shared commitment to justice. It is
important that policing not only be free from
racism, racial profiling, bias and discrimination,
but be perceived as such by the community.
This Report is designed to assist in achieving
that goal.

Casting the Net
A Review of Ontario Provincial Police Practices for DNA Canvasses
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CHAPTER TWO

The OPP
Investigation

| have already described the initial OPP response
to Jane Doe’s report, and her description of the
attacker to responding officers. This chapter
outlines those steps subsequently taken in the
investigation that are of importance to this review.
It is not designed to capture everything that was
done. A more detailed description of contentious
features of the DNA canvass is best done as part
of my analysis and findings in chapter five.

October 20, 2013

At 5:15 p.m. on October 20, 2013 (the same day
the attack was reported), Constable Snedden
escorted the victim and her friend, M.T., to a local
hospital. Detective Constable Brown attended
the hospital and while the victim was being
examined, interviewed M.T. Detective Constable

Brown then escorted the victim and her friend

to the Sexual Assault Centre at the St. Joseph’s
Health Centre in London. The staff conducted a
medical examination, completed a Sexual Assault
Examination Kit, and turned the kit over to Brown
as evidence.

Meanwhile, Detective Constable Nolan
canvassed the victim’s neighbours and
determined that they neither saw nor heard
anything.

At 6:58 p.m. OPP Forensic Identification
Service (FIS) officers attended at the home of the
victim to take photographs and collect evidence.

At 9:15 p.m. Detective Constable Clarke
interviewed the victim’s ex-boyfriend. As noted
previously, the victim had initially reported the
attack to him and to her friend M.T.



October 21, 2013

At 8:41 a.m. OPP officers assigned to the case
met to discuss the investigation. They decided to
take a number of steps, including:

1. Searching the area around the victim’s
residence and continuing to interview the
neighbours

2. Attending at Martin’s Farm*, a nearby farm, to
get a list of the workers and the kind of gloves
they used

3. Submitting the laces and straps found at the
scene to the CFS

4. Engaging the Major Case Management

system and contacting the OPP Behavioural

Sciences Division

Issuing a media alert

6. Attending at a bank in Tillsonburg to obtain a
list of migrant workers who banked there

7. Checking area hospitals to see if anyone had

attended for injuries

Checking taxi records

9. Conducting additional forensic examination of
the stairway at the residence

o

©

At 11:25 a.m. Detective Constable Brown
conducted a formal interview with Jane Doe. She
elaborated on her previous description of her
attacker and the events. She said this:

You could see because of the sentinel light. |
kept trying to see and like he’s in the shadows
and of course he had his hoodie pulled down,
but it didn’t take me long to realize he was a
black guy and then it occurred to me he’s one
of these guys | see go up and down this road
every day. | even said that to him because |
kept saying “Who are you? Who are you?”
Then | had looked and | was facing him and

Casting the Net
A Review of Ontario Provincial Police Practices for DNA Canvasses

| said you’re one of those guys | see up and
down the road and that’s when we tussled...
and he kept trying to turn me away from him.

Jane Doe told Detective Constable Brown that
she assumed the culprit kept trying to turn her
around so she would not look at him. He also
tied a cloth around her eyes. However, she was
“‘peeking out from under the bandana.”

In that interview, she provided the following
description of the perpetrator:

* Black, fairly dark but not the darkest end of the
spectrum, full lips, full nose

* No facial hair

* Mid to late 20s

* 510" to 6' tall

* Muscular

* Possibly right handed

* Very low, raspy voice with a heavy accent. She
said she had trouble understanding him. It struck
her as a Jamaican accent

» Wearing a grey hoodie, work-type cotton-like
pants and white socks

In the interview, the victim was sure her attacker
was a migrant worker. She saw migrant workers
on the road in front of her house on many
occasions. She said:

There’s an apple orchard right next to my
property and that’s where they go in. When
they go by there’s guys that they’ll wave and
| wave back. Or in the evening you might see
a couple of them on bicycles riding by in their
free time and they might yell “Hi” and I'll say
“Hi”. That'’s the extent of the contact I've ever
had with them.

4 All farm and bunkhouse names are taken from the OPP’s Major Case Management files disclosed to the OIPRD. They do not necessarily reflect the

precise corporate or legal names involved.
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Martin’s Farm has fields and orchards in the
area, several of which are in close proximity to
Ms. Doe’s home. Martin’s Farm also has several
bunkhouses or residences where the migrant
workers live. They, too, are not far from the
victim’s home. These residences include:

* Rosenberger House
+ Pastor’s House
» Wilk’s House (it has two bunkhouses on the

property)

There are several other farms in the area.
They include:

* Manary Farm
* Crevits Farm

* Wizniak Farm
» Pihokker Farm

At 12:16 p.m. Detective Constable Wouters
attended the Martin’s Farm office and spoke with
the owner, Leighton Martin, and the supervisor,
John Banman. Wouters asked for a list of the
migrant workers who were employed by Martin’s
Farm. Martin agreed to produce a list. That
afternoon, Wouters received a sample of the
gloves worn by the Martin’s Farm workers. The
particular sample was yellow and red, though
another officer later observed blue and green
gloves being used in the field.

At 1 p.m. an Emergency Response Team
(ERT) was deployed to search for evidence in
the immediate proximity of the victim’s home.
They found a blue glove approximately
15 metres into a cornfield behind the victim’s
residence, and turned it over to OPP FIS officers.
Subsequently, police determined that the glove
was not associated with the case. ERT also
located a footwear impression approximately

100 metres into another cornfield next to the
victim’s residence. One of its officers estimated the
impression to be that of a size nine man’s shoe
with no thread wear. An FIS officer photographed
the impression and mapped its location.

Commencing at 1:30 p.m. Detective
Constable Nolan interviewed several of the
victim’s neighbours. This yielded no additional
information.

At 2:33 p.m. Detective Constable Nolan
attended a bank in Tillsonburg, where he inquired
whether the bank kept a master list of customers
who were migrant workers. No such list existed.

At 4:20 p.m. Detective Sergeant Johnstone
contacted composite artist Constable Zuidervliet
to meet with Jane Doe to create a composite
sketch of the suspect.

At 5:35 p.m. Detective Staff Sergeant Raffay,
Detective Sergeant Johnstone, Detective
Sergeant Gonneau and Inspector Peer met to
discuss the direction of the investigation. Notes of
that meeting reflect that:

1. The police needed to contact the Jamaican
consulate to determine how many Jamaican
workers were in the area.

2. All the items that had been seized by the FIS
should be delivered to the CFS right away.

3. The police would get the names of the migrant
workers from the farmers, interview them and
seek to obtain their DNA on consent. This
would be done on video (ultimately, it was
audiotaped instead).

4. The DNA collection would begin with the
bunkhouse closest to the victim’s home,
Rosenberger House, believed to house about
30 workers.

5. A search of articles belonging to the workers
would also be done in an effort to find the
hoodie worn by the perpetrator.



6. The investigation would be turned over to
Detective Sergeant Johnstone, who was
supervising the Elgin County OPP at the time.
Detective Sergeant Gonneau was to assist in
the DNA canvass.

Detective Staff Sergeant Raffay advised the
OIPRD that it was his decision to collect DNA
from the migrant workers. He explained that
decision as follows:

Well, the victim had provided information that
the suspect had brought with him several
items including, | believe, two black shoelaces
or dark-coloured shoelace material and
another fabric that was a piece of material,

| believe like a clothing or a shirt-type
material, like a strip ripped off that. There

was interaction between the suspect and the
victim which would make you believe that
there could be DNA on these items. The victim
provided a description of the suspect and
some information on the suspect and from
that information, | learned that there were
several farms in the area that housed, or that
employed migrant workers and that it seemed
like a logical step to canvass that area. And
being that those...well, the individuals were
going to be leaving in a short period of time,
we had to gather what evidence we could
and | thought it was a viable and a good
investigative technique to do that.

At 6:01 p.m. a media release requesting the
public’s assistance in solving the crime was
issued. It included the following description of the
suspect:

 Black male
* 178cm (5'10") — 183cm (6') in height with a
muscular build, no facial hair

Casting the Net
A Review of Ontario Provincial Police Practices for DNA Canvasses

* Mid to late 20s in age
» Suspect was wearing a grey hoodie, dark pants
and white socks

At 6:12 p.m. Detective Sergeant Johnstone called
Detective Constable Nolan to discuss taking
statements and DNA swabs on consent from
migrant workers. Nolan advised that workers
would be leaving for their home countries in
two weeks, giving them time to complete the
canvassing. Johnstone instructed Nolan to
arrange to question and take DNA consent
samples the next day from the workers living and
working on the farms closest to the victim’s home.
At approximately 9 p.m. FIS officers
completed their examination of the inside of the
victim’s home, which included taking photographs
and swabbing for potential DNA. Detective
Sergeant Johnstone authorized the release of the
scene (that is, the residence) back to the victim.

October 22, 2013

At 8:15 a.m. Detective Constable Nolan directed
Detective Constables Wouters and Vanbussel to
meet with Mr. Martin, obtain a list of the names of
the migrant workers who lived at the Rosenberger
House and ascertain the addresses of the other
bunkhouses as well as their distance from the
home of the victim.

At 8:37 a.m. Detective Sergeant Johnstone
advised Detective Constables Nolan and
Chandelier to obtain a Consent to Provide
Biological Samples form and to create a question
sheet for interviewing the workers.

By 9 a.m. Detective Constable Nolan was
able to compile a list of the three bunkhouses that
were in closest proximity to the victim’s home.

At approximately 9:30 a.m. Detective
Constables Wouters and Vanbussel met with
Mr. Martin and Mr. Banman. They received a list
of 30 workers who lived at Rosenberger House
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and 17 who lived at Pastor’s House. They also
learned that on the evening of the attack, there
had been a party at one of the two Martin’s Farm
bunkhouses on the Wilk’s House property. Some
workers from other bunkhouses attended the
party, which took place from 8:30 p.m. to 2 a.m.
At about 11 a.m. FIS Constable Bates
consulted with a CFS biologist regarding the
investigation. The OPP was requesting that
the DNA to be submitted for examination be
analyzed on an urgent basis. Later that afternoon,
Bates drove to Toronto with the Sexual Assault
Evaluation Kit and crime scene items, and
submitted them to the CFS.
Meanwhile, Detective Constables Nolan
and Chandelier worked to complete a draft
questionnaire to be used when interviewing
the workers. Detective Staff Sergeant Raffay
approved the questionnaire at approximately

1:00 p.m. It was designed to capture personal
information, including the worker’s date of birth
and physical description. It also contained
questions as to what the worker knew about
the incident, where he was at the relevant time,
whether someone could confirm that, whether
other occupants of his residence were in the
residence at the relevant time and whether he
had information that made him suspect anyone.
As indicated earlier, the OPP needed a
Consent to Provide Biological Samples form for
use when seeking samples of the workers’ DNA.
A FIS officer provided investigators with the
most up-to-date consent form available. While
the questionnaire was tailored to this specific
investigation, the Consent to Provide Biological
Samples was a template form issued by the
Ministry of the Attorney General in 2005. It reads:
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Consent to Provide Biological Samples

Police Service Police Case ID
Occurrence Number

I, have been advised by ,
that | am being asked to voluntarily give a sample of my to determine my
involvement, if any in the

| have been advised and | understand that the results of such on examination
may be given in evidence in any and all criminal proceedings against me. |
understand that the evidence may be used to prove | am guilty of an offence or to
prove that | am innocent of an offence.

| have been advised and understand that | have the right to retain and instruct
counsel without delay. | have the right to telephone any lawyer | wish and speak
to that lawyer in private. | also have the right to free advice from a legal aid
lawyer. | have been advised that the telephone number 1-800-265-0451 will put
me in contact with a Legal Aid Duty Counsel Lawyer for free, private legal advice
right now.

| have been told and understand any conversations | have had with any other
officers regarding this case are not to influence me in making a decision to
provide a biological sample.

| understand that this consent to take a biological sample will allow authorities to
conduct, or cause to be conducted, such analysis as deemed appropriate by
them and will include deoxyribonucleic acid (DNA) testing.

| acknowledge that | have not been pressured into providing this consent. | also
confirm that | have not been offered anything in exchange for providing this
consent.

In addition to the above, | have further been advised by
of the following in respect of giving a sample.

1. The purpose of obtaining a sample is to conduct a forensic analysis of that
sample and compare it to the items seized by the authorities in respect of
this investigation.

2. lunderstand that | am under no obligation to provide a sample.

Officer Initials Person Providing Sample Initials
Page 1 of 2
Locked Down Date:
1J P065
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3. The Criminal Code says that samples of bodily substances voluntarily
given shall be destroyed and electronic data related to those samples will
be permanently removed once it is determined that the bodily substance
does not match to the crime under investigation.

4. | further understand that once | have consented to this process, | may
withdraw my consent up to the time this sample is taken.

5. This sampling will be done at on

6. That sampling will be conducted by ,
who is a person qualified to take samples of for the purposes
of forensic analysis.

I understand that this process will audio and or video taped.
0 | agree to provide this sample without calling any lawyer or anyone else.
a | have called a lawyer spoken to that lawyer in private and obtained all the

advice | feel | need, | agree to provide this sample.
O I refuse to provide a biological sample.

My signature and initials indicate that | have read and understood the contents of
this form.

Dated this of , , at the of , Ontario

Signature

(Person Providing Sample Signature)

Signature
(Person Witnessing Signature)
Signature
(Interpreter’s Signature)
Officer Initials Person Providing Sample Initials

Page 2 of 2




At about 2:30 p.m. Detective Constables Nolan,
Chandelier, Wouters and Vanbussel, along with
FIS Constable Sandhu, attended a Martin’s

Farm apple orchard. The officers arrived in two
unmarked police cars and the FIS officer brought
the forensic van. Farm owner Leighton Martin
brought the workers out of the fields, three or
four at a time. The workers waited in Martin’s

car until the officers were ready for them. The
officers came to his car and escorted the workers
to individual police cars. The interviews and
requests for DNA samples took place inside the
police cars. The DNA consent form was read

out to the workers, who confirmed their consent
by signing the form. This was audiotaped. (I will
elaborate on what was and was not audiotaped
later in this Report.) If the workers consented to
providing a DNA sample, they were escorted to
the forensic van, where buccal swabs were taken.
(Buccal swabs or smears refer to taking cells from
the inside of the cheek.)

At 3:04 p.m. the officers went to another
nearby orchard to continue their questioning and
to obtain samples of the workers’ DNA. Mr. Martin
was again present at the orchard.

During the canvass, Mr. Martin advised the
officers that he had previously confirmed with
the workers who resided at Pastor’s House
that all of them, with one exception, were either
in their residence or at the Wilk’s House party
on the evening of October 19. He advised the
officers that the absent worker was now working
in the orchard. That worker was subsequently
interviewed by police and consented to provide a
DNA sample.

By 6 p.m. the police had interviewed and
collected DNA samples from 16 workers who
were working in the orchard. All of the workers
who were canvassed consented to provide
their DNA.

Arrangements were then made with Mr. Martin

Casting the Net
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for the police to attend Rosenberger House the
following morning at 6 a.m. to obtain samples
from the remaining residents who were working at
other orchards.

At 6:50 p.m. the police held a case conference
meeting at the St. Thomas detachment. The
following information was generated at that
meeting:

1. Detective Constables Wouters and Vanbussel
had obtained a list of the migrant workers who
worked for Martin’s Farm and the bunkhouse
where each one was living that week.

2. The police had identified four Martin’s Farm
bunkhouses (described earlier).

3. Every worker canvassed to date had signed
the consent form and provided a sample of
his DNA.

4. Detective Constables Nolan and Chandelier
indicated that none of the workers canvassed
that day matched the description of the
suspect or raised any concerns.

5. Detective Constable Nolan had observed the
gloves worn by the workers in the orchard.
They had a greenish-blue colour. A sample
glove was obtained for reference purposes only.

6. FIS Constable Bates reported that the CFS
would not have any results available for two
weeks.

October 23, 2013

At about 6 a.m. five officers under the direction
of Detective Constable Nolan and FIS Constable
Bates met at Rosenberger House, where they
continued to interview workers and collect DNA
samples from them. The officers again arrived
in unmarked police cars and the forensic van.
According to John Banman, the supervisor, he
stood by the bunkhouse and helped to organize
and guide the workers to the police cars. The
interviews and requests for DNA samples took
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place inside the cars. Again, police audiotaped
the consents given. After the workers consented
to provide a DNA sample, they were escorted

to the forensic van, where the buccal swabs
were taken.

Several residents from Pastor’s House were
also present at Rosenberger House, having
arrived on the bus that was transporting them to
work. They, too, were interviewed and asked to
provide a sample of DNA. Twenty-three of the 24
workers interviewed provided DNA samples. One
worker did not consent.

At about 8:50 a.m. the officers attended
Pastor’s House, where they interviewed the
remaining seven workers at that residence.

All seven workers consented to provide a
DNA sample.

That same morning, Detective Sergeant
Raffay contacted the CFS both by email and
telephone, requesting that it expedite its
examinations. He was advised that the best
turnaround time would be two weeks, and that
the police should submit the anticipated
comparison samples (that is, the samples
obtained from workers) as soon as they received
them, rather than awaiting the results of the
crime scene samples.

That afternoon, Detective Constable Wouters
spoke with John Banman, who provided the
names of the liaison officers from the Seasonal
Agricultural Worker Program (SAWP) that Martin’s
Farm used as contacts for Jamaica and Trinidad.
Banman also confirmed that officers could attend
Wilk’s House at 6:30 p.m. the following day
to interview the workers who lived there and
request their DNA.

Detective Constable Wouters called the
East Caribbean Liaison Officer and left a voice
message that he wished to obtain the number of
farms in Bayham with migrant workers and the
number of those workers.

As had previously been arranged, Constable
Zuidervliet, the composite artist, met with Jane
Doe and completed a sketch based on her
description of the suspect. The composite was
submitted to investigators.

October 24, 2013

At 5 p.m. officers followed up on a report that a
man had found a knife in a field near the victim’s
residence while walking his dog. Police took a
statement from the witness and the knife was
seized as potential evidence.

At about 6 p.m. Detective Constable Nolan
and FIS Constable Bates briefed 10 officers at the
Vienna Community Centre on the canvassing to
be done that day, and the use of the questionnaire
and the Consent to Provide Biological Samples
form. Detective Sergeant Gonneau was also in
attendance.

At about 6:30 p.m. the officers, under the
supervision of Detective Sergeant Gonneau,
arrived at Wilk’'s House where they interviewed
34 workers. Thirty-three provided DNA samples.
One individual refused, citing religious reasons.
The police interview form described him as “East
Indian.”

The OPP were advised that two other
residents of Wilk's House were working at the
Martin’s Farm cold storage facility. Officers
attended at that location, interviewed the two
workers and obtained samples of their DNA.

By 9 p.m. officers had interviewed 36 workers,
taking 35 DNA samples on consent.

October 25, 2013
That morning, FIS Constable Bates prepared the
collected DNA swabs for the CFS. They were
submitted later that day.

At 11:35 a.m. Detective Constables Nolan
and Chandelier attended at another nearby farm,
Manary Farm. They spoke with the owner, Kathy



Manary, who advised that she employed nine
workers, seven from the Eastern Caribbean and
two from Trinidad. Two others had already left
Canada and returned home earlier in October.
Manary did not employ any Jamaican workers.

Manary was shown the composite drawing of
the suspect. She indicated that it resembled one
of her employees, who had been AWOL (absent
without leave) since September. Manary agreed
to arrange a time for the police to canvass her
employees. She also advised the police that there
were several other farms in the immediate area
that employed migrant workers, including the
Crevits Farm across the road.

At 12:10 p.m. Nolan and Chandelier
attended the Crevits Farm, but no one was
present. They then attended the Wizniak Farm,
and spoke with its owner, John Wizniak. He
confirmed that on October 19, he employed
six workers from Jamaica. One left Canada
on October 22, but five remained. Wizniak
was shown the composite of the suspect. He
indicated that it did not resemble any of his
workers, including the worker who had just left.
However, he agreed to arrange a time for the
police to re-attend and canvass the workers.

At 12:37 p.m. Nolan and Chandelier arrived
at the Pihokker Farm, and spoke with its owner
Frank Pihokker. He advised that he currently
employed four workers. One other worker went
AWOL two weeks prior. Mr. Pihokker was shown
the composite sketch of the suspect. He did
not feel that it resembled any of his workers.
Pihokker was advised that he would be contacted
to arrange a time for his employees to be
canvassed.

October 28, 2013

Commencing at about 9 a.m. Detective
Constables Wouters and Vanbussel questioned
workers employed at the Manary, Wizniak and
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Pihokker Farms. FIS Constable Bates collected
the DNA samples. In total, 17 workers were
interviewed (nine at Manary, four at Wizniak and
four at Pihokker). Fifteen provided DNA samples.
Two workers from Manary Farm refused to provide
samples. Both were described as “East Indian.”

October 30, 2013

At 11:15 a.m. Detective Staff Sergeant Raffay,
Detective Constables Caslick, Chandelier, Nolan,
Vanbussel and Wouters, along with Inspector
Fishleigh, the Elgin County OPP detachment
commander, met for a case management
meeting. Nolan reported that Crevits Farm
employed 14 migrant workers that year. On the
night of October 19, a harvest party was held at
the farm. The owners and all workers were at the
party; however, two workers went to London at
some point in the evening. All workers left Canada
on October 22.

The officers discussed “how far out to go on
the farm canvassing,” given that “[t]here is no
reason for people to travel on the road...only
the migrant workers travel this road to get to the
fields.” The investigators also discussed how
to properly record the DNA samples obtained
from the migrant workers. They decided that this
information would be captured on a spreadsheet.
They also decided to obtain a DNA sample
from the victim’s ex-boyfriend, “for elimination
purposes.”

October 31, 2013 — November 12, 2013
Between October 31 and November 12, 2013,
the pace of the investigation slowed somewnhat.
Composite artist Constable Zuidervliet again met
with the victim to complete a sketch of the knife
she had been threatened with. The knife found
in the field was similar to the one she described.
Accordingly, the knife was swabbed and the
sample sent to the CFS for testing.
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On November 5, 2013, the CFS reported that
they had obtained a male DNA profile from the
items seized at the victim'’s residence and from
the victim’s Sex Assault Examination Kit. The
DNA profile from both locations “could not be
excluded as coming from the same source.”

On November 8, 2013, the CFS reported that
all of the DNA samples from the buccal swabs
were excluded as the source of the previously
reported male DNA profile. In other words, all
of the migrant workers who had provided DNA
samples to that point could not have been the
source of the DNA found at the crime scene.

On November 11, 2013, FIS Constable
Bates collected a DNA sample from the victim’s
ex-boyfriend. Bates submitted it to the CFS on
November 13.

November 13, 2013

Detective Staff Sergeant Raffay, Detective
Sergeant Johnstone, Detective Constables
Caslick, Chandelier and Nolan and FIS Constable
Bates met for a case management meeting. They
discussed the CFS findings. During the meeting,
they contacted the CFS to learn that additional
tests were available which could provide an
analysis of ancestral DNA markers for racial
origin, but that such tests were only conducted by
private companies. The officers asked whether
Jamaica had a national DNA data bank. In a
follow-up call, the CFS confirmed that it did. The
CFS assisted with preparing a request to Interpol.
It stated:

On October 19, 2013, an unknown black
male with a Caribbean accent attended a
residence in the Municipality of Bayham,
Ontario, Canada. The male suspect accosted
the female at knifepoint, forced her inside

the residence where he sexually assaulted
her. The victim has identified the suspect as

possibly being a Jamaican off-shore worker.
A large number of off-shore workers are
employed locally from Jamaica and many
have recently returned home.

The police investigation has generated a
strong suspect DNA profile.

We are requesting that our suspect’'s DNA
profile be searched against your DNA
database as this would greatly assist our
investigation.

At the case management meeting, Detective
Constable Nolan was assigned to obtain a list

of all migrant workers in the Municipality of
Bayham, Malahide Township, which is just west of
Bayham, and in the west end of Norfolk County,
which is just to the east of Bayham. He was also
assigned to determine how many workers went
AWOL during the season, reconsider the workers
at Crevits Farm who had returned to their home
country, and go back to canvass the farms to
determine which migrant workers were at the
Wilk’s House party on October 19.

November 14, 2013

Detective Constables Nolan and Chandelier
attended Crevits Farm. They were advised that
the farm employed 14 workers that year — all
Jamaicans. The workers frequently travelled the
road where the victim lived to get to the fields, but
were usually driven by truck. Most workers did not
leave the property except to buy groceries in town
on Friday nights. On the evening of October 19,
the workers and the farmer’s family had dinner
and a harvest party. The farmer took photographs
during both events. The officers viewed the
photographs. All but two of the workers were
present throughout the dinner and party, which
extended past 10 p.m. The two exceptions were



picked up by friends around 8 p.m. The farmer’s
family went to their own house at 10 p.m. After
that, some of the workers went to the party at
Wilk’s House, across the road from Crevits Farm.
The two workers who left with friends returned

to Crevits Farm on October 22. All the workers
returned to Jamaica that day.

That same day, Martin’s Farm provided the
OPP with an additional list of its employees — a
master payroll list. Detective Constable Nolan
determined that 54 workers on that list had not yet
been canvassed.

November 15, 2013

Detective Constables Nolan and Chandelier
returned to Martin’s Farm and spoke to the
supervisor, John Banman, and another employee,
Johan Knelsen. The 54 names were cross-
referenced with the names of workers who were
transferred from two farms in neighbouring
Norfolk County. Fifty-two of the workers who had
been missed were from those farms. Knelsen
advised that he drove them in every day and
returned them home at the end of every day.
They did not attend the party at Wilk's House on
October 19. In light of that evidence, the officers
did not canvass these workers. The remaining
two names were Henry Cooper (who turned out
to be the perpetrator) and J.R. J.R. had returned
home the previous Wednesday.® Knelsen was not
sure, at that time, whether Cooper had already
left Canada.

November 17, 2013

Detective Constable Nolan contacted John
Banman to find out whether Henry Cooper was
still in Canada, and learned that Cooper was still
at Wilk’s House, but was scheduled to leave the
following week.
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At about 1 p.m. Detective Constables Nolan
and Chandelier attended Wilk’s House to speak
with Cooper. Nolan told him that he had been
missed during the canvassing. They wanted
to speak with him privately. Cooper sat in the
back of the unmarked police cruiser. Nolan
asked Cooper if he would be willing to provide
a consent DNA sample. Cooper advised that he
had provided a sample at Rosenberger House,
but had not filled out the interview questionnaire.
Nolan conceded that the paperwork may have
been misplaced, so Chandelier began to go
through the questionnaire with Cooper. When
asked if he had any suspicions regarding the
attack on the victim, Cooper stated that he
overheard a conversation between some workers
at Wilk’s House. He claimed that a male who had
since left Canada was talking about a “white lady”
to someone and that the conversation ended
when Cooper approached.

After the questionnaire was completed, Nolan
read the Consent to Provide Biological Samples
form to Cooper and asked if he would provide a
sample. Cooper said that the last time he gave a
DNA sample in Trinidad, his mouth swelled. He
reiterated that he had given a DNA sample when
canvassed at Rosenberger House, but that he did
not do the paperwork beforehand. He was told
that no samples would have been taken without
the required consent forms.

Detective Constable Nolan telephoned FIS
Constable Bates, who confirmed that Cooper had
not provided a DNA sample. Chandelier asked
Cooper why he had not participated when the
police attended Rosenberger House. He claimed
he was sick upstairs. Nolan asked him again if he
wanted to provide a sample. Cooper stated that
he was aware that other workers had not provided
samples. The officers confirmed that this was

5 According to FIS Constable Bates’ notes and other records disclosed to the OIPRD, J.R. had, in fact, given a DNA sample on October 24, 2013.
The OIPRD was unable to locate J.R.’s questionnaire or DNA consent form in the records provided.
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true and that the exercise was totally voluntary.
Cooper then said, “No.”

Chandelier noted that Cooper was a black
male, 5'9" to 510", with a thick accent, a thin,
but athletic build, short black hair and brown
eyes, with a growth of beard and a moustache.
Chandelier asked Cooper about his facial hair. He
said that he shaved it off periodically. He claimed
that he last shaved three months ago. He then left
the cruiser.

After this encounter, Nolan sent an email to
Detective Staff Sergeant Raffay outlining his
concerns about Cooper and suggesting that they
attempt to obtain Cooper’s discarded DNA. This
would involve placing Cooper under surveillance
to see if he discarded something that might
contain his DNA. Raffay advised him to complete
a “surveillance package” for discarded DNA.

November 18, 2013

On November 18, 2013, Detective Staff Sergeant
Raffay contacted the CFS to explore the
possibility of using DNA provided by Cooper’s
brother, another migrant worker, to do a familial
comparison. Subsequently, Raffay obtained
advice from a local Crown Attorney that the
brother’s sample could not be used for anything
other than to determine his own involvement or
lack thereof in the crime.

November 20, 2013

Commencing on November 20, 2013, Detective
Staff Sergeant Raffay assigned officers to conduct
surveillance of Henry Cooper.

November 22, 2013

At 3:29 p.m. Detective Constable Nolan received
a telephone call from Mr. Martin, the owner of
Martin’s Farm. Martin described a conversation
he had with Henry Cooper. He had explained to
Cooper that not cooperating and not providing

DNA raised questions about his involvement
in the matter. Martin stated that Cooper said
his reason for not providing DNA was that his
parents were recently deceased. (Martin knew
they were, in fact, alive.) Cooper said he would
give DNA when he was back in Trinidad. Martin
told him that he would have to do it in Canada.
Cooper then told Martin that he would do it next
year. Martin told him that it would have to be now
and that if he refused to take the test, he would
not be invited back the following year. Martin
asked Cooper when he started to grow a beard.
Cooper responded that he had done so when it
was getting cold and that he did not have one
on the night of the party. Martin gave Cooper
time to think about providing DNA. Cooper later
confirmed his earlier decision not to provide DNA.
Martin was interviewed twice by the OIPRD.
He advised the OIPRD that he learned that
Cooper had not provided a sample of his DNA
from the police. No officer confirmed that he had
conveyed this information to Martin. Detective
Constable Nolan said this to the OIPRD:

Leighton Martin gave me a phone call....

It was Friday the 22" of November, 2013. |
received a phone call from Mr. Leighton [sic]
[at] 15:29 hours. So it was 3:29 p.m. and he
informed me of his phone conversation that
he had with Mr. Cooper and it had all to do
with him not providing DNA and on and on and
how he pressured him into trying to get this
DNA before he went back home and at that
point | told him to write that letter... To capture
everything that he had said to him in that
phone conversation. And then later on | went
and picked that letter up.

I mean we have been doing this process since
October 23, 22, somewhere around there. So
he knew and I don’t know how or whether



he got that from police or whether he got
that from other workers, | don’t know.
(Emphasis added)

Regardless of how Martin came into possession
of this information, he was adamant in his
interviews with the OIPRD that he never received
any instructions from the police as to what he
should say to Cooper.

Martin’s initial written statement to the OPP
illuminated his approach, as employer, to those
workers who refused to provide a DNA sample.
He said this:

When | was informed that three of our offshore
workers had refused to take a DNA test
regarding the tragic occurrence of a man (who
fits the physical description of a number of our
workers) [who] violated a woman in her home
...  made the decision that none of these

men would be invited back to work for our
company in the future unless they consented
to take a DNA test as had been asked by the
investigating police force.

He expanded on his approach when interviewed
by the OIPRD:

Most of the workers had already gone home,
but we had jobs to finish up, we gave Henry
[Cooper] the opportunity to stay on. At this
stage | found out that he, along with one other,
who had gone back at that point, refused to
take the test. The police had informed us of
this at this stage. | appealed to him, | said this
places a question on your name; it places a
question on the program. You know we can’t
force you to take the test. It is voluntary, but

it will certainly help to clear your name. I'll
give you this incentive: you take this test and
even though you’re not quite in line, your work
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record is good; we’ll put you on the long term
next year if you agree to take this test. This
raised suspicion when he turned that down flat
because long term is very special to them.

Martin’s approach with Cooper stands in stark
contrast with what the officers told the workers.
All of the officers interviewed by the OIPRD
indicated that they unequivocally conveyed to
the workers that consent was voluntary and their
decision whether to provide DNA would not affect
their employment or have adverse repercussions
because it was confidential. For example,
Detective Constable Chandelier told the OIPRD:

We made it very clear... that this is voluntary
and that we were not going to even tell their
employers whether they gave DNA or not,
and it would have no bearing on them coming
back. We did have some concerns raised, but
we would say this is a voluntary thing. It's got
nothing to do with your employment. We won'’t
be telling people that you gave or didn’t give a
sample and it’s not going to affect your status
here. | don’t recall anyone giving names of
people that did not provide. There might have
been some discussion that some people did
refuse which they did, but | don’t believe that
they were ever identified.

Detective Constable Wouters said this:

We explained to them that they are under no
obligation to provide this and this will not affect
their employment because that was already
told to us by Martin’s Farm for sure — John
Banman, in conversation with Mr. Martin.

That was discussed between them because
I’'m sure some of their employees went to
them and said well, if we don’t cooperate

with the police, what’s going to happen to
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us? And we wanted it to be known that this
was completely voluntary. And Mr. Martin
or Mr. Banman said this will not affect their
employment. And it can’t.

The recorded interviews with migrant workers
confirmed that this was the type of information
communicated by police to the workers. | will
discuss the implications of the difference between
Mr. Martin’s expressed approach and what the
police told workers in chapter five. The presence
and involvement of management when workers
were directed to police cars for questioning and to
the forensic van, if they consented to provide DNA
samples, also made it difficult, if not impossible,
for the workers to refuse to provide DNA samples
without management’s knowledge.

On November 22, 2013, between 6:40 and
7:12 p.m., surveillance officers seized a cigarette
butt, pop can, pizza slice tray and napkin that
were discarded by Cooper. Those items were
sealed and delivered to the CFS for testing.

November 28, 2013

The CFS advised the OPP that the discarded
DNA gathered during Cooper’s surveillance was
a “hit”; that is, Cooper could not be excluded as
the source of the male DNA profile taken from the
victim and the crime scene. The probability that a
randomly selected individual unrelated to Cooper
would coincidentally share the same DNA profile
was estimated to be 1 in 5.6 quadrillion.

November 30, 2013
Cooper was arrested and detained in custody.

December 1, 2013

Detective Constable Nolan attended Rosenberger
House to speak to the remaining migrant workers.
He advised them that Henry Cooper was arrested
for the sexual assault, the police were sure he

did it and he would be held in custody. Nola